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M/s. Brijeshkumar Manik kumar singha,
102, Safal Prelude,
Off. Corporate Road,
Near Prahladnagar Garden,
Ahmedabad.

aT{®fMgwwiIam& +avFatq asvq mTr itit vg $a aT& =B gjt qqTfiM Ht8
vnq vg new @f%nT{tatGHta n !qamr aTM gw ©qv©ar }I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

THe HV©R @rlq§wrarjqq

Revision application to Government of India:

(1) ddhr sma !!@ afbfhm. 1994 tA wa am qtq WIR vi waT 8 gTi + Th qm tnt
vg–vm tb gem quo tB dMa !nMr arTin adin !ifen, vrve WWE fBm +vrgq uaw
fbrT, dat ;ifha, \fhm th va Mg -inf. q{ ftMt : 110001 =A tB aT+r ©Tftq i

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ai) Nfl nadI §Tfq tF Hnd + aN {qt8TfhFR aT++fbgtwsrTR qT aW nT@T+ + VT

fbdtwwrB + wi wwrn+vrm daTa sq wf +, vr fh# WWTn qT -wH q ©T& q6 fM
©rwgt+qvrfbdt www +'a wadtgfhm tb dinI E{ dI _Ain;;\
(ii) in case of any loss of goods where the loss occur in transit from a fact9r$§$#:@F86.&B or to

another factory o: from one warehouse to anojher during the course of proc{g#6 c$$}$ f#3 :' ;
\\ ''';N<€$'•iV _

Wk= JiB .warehouse or in storage whether in a factory or in a warehouse. { {i jt’d<
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(B) VK€tbvr§t RM qTS vr gM +RqffBe vm qtvrvra=BfBfhhr gwr=in q@n tna
qraqt3Mrqq q@FtBft&etBqFTa qla nta tbvrwfba VTS ag& q Wheel

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) qftq@H©rQfTaTqfhqf8q WHa tB ww (MTa Tqa)fhlfafhn vw wm gtI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

3tfhrBwra=6tvRra ?!@ntBTTaTq tb feRal @M =M nq =$ 'T{ e 3l1 t+ aTe?r
at in gm pFfhntilaTfhH aqa,wltatBRTnqftatitVq© qt vr VH q fIm
af©fNn (+2) 1998 gm l09 gTn fHm fbI =TV dI

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there Under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) zn! snH ?!@ (wIteT) fhKtTtdt. 2001 tb fhFr 9 th 3twfa fBfqfte wg Hur VI–8 +
qt gfhit + +fia aTtvr th vfR SiTe?I #f§6 ft+f@ 8 dh vra tb qtaWj8–aT& IH wfta
aIT+?r t& d–a 9fhit tB VM sfBe ai+n M nmr ufR laid %reI @nr %®r !@ qftq

th Mfa qm 35–$ $ f#rifle dt th TTaTq tb Ha !i ©rq aw–6 vr@n $1 vfR -it §THt
VTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfB\rr arT&w Th vm nd +nq vw TO ara wa vr wd ©q stat wd 200/aftvr
TTaTq tM aN 3ftvvd+wqwqv© ara $ @rn 6tntlooo/– q8 =#In TTW$taTql

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amQunt involved is more
than Rupees One Lac.

d+tT ?! wE tHr BHNq quF v+ +rT Vi Wit?$hI qnTthnWT $ vfR anita:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) tB<hi vnMq ?!@ afBfML 1944 dt vm 35–dt/35–g th 3twfH:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(%) amf8Tfbe gWR 2 (1) a + gaTT asw th a@rqr tBI anita, Bnfl?it 8 wma + d+n ?! wE
tEdkI Bnrqn ql@ vi #rT@ wlt6INI ®Tznf@nwrMB) :HI qfbt agRi =fifam, ©$qqrqH

q 2nd IITeiT, ©SqqR IWT , &MeT , FRWFTFR, a6TMH–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2-d Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 3g00Q4pi\case of appeals
other than as mentioned in para-2(i) (a) above. X'::~:'),', : :.:'\
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of Crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) NfBgHaTing @{WaTedt VT WWT&H 8taT{aT#Fja3jqHFbfRq $tanF TTaH
a{'m +r + MrT drm #Tf#! w .aw tB de~ET qt fb-bRIT qa aN '+ w& ti fRq
qwf+=ifB @lt6fkl nBiTfewwi ta Rcn anita vr tBdbr utm EA q6 aIT+a fM mare I

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As .the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) RmT@ q@BafBfhnr 1970 qqTVF?ifbe dt 31sqM–1 th ainftr f%lffta fh 31]aTV vm
aT8qq vr qaaTtVT qwftqfR fbhrs mf%FTO ti itTtvr g d gM tBt -1@ yfhn ©.6.50 ++
%wrwmq qjan ft=w nrr gIsT qfBql

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) {q3nvddfBra mnd tdfhfwr @v+ gTa f+qq tBI aat QI un aT=nfq6'Mnvrar } #
gMT q@ tbfbi SMrqq qIan vcr MIT@ wftdkl ®TqTf%rWT (©plffBfBD fhm. 1982 + fqf8e
el

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1v aTr ?!@ ## BMW %@ Vi +qF@ ©©aq vw©©wrMg),$
yRlaqdl th qTqa q @&lgbT(D,m,nd) vi ds(Penalty) ©r 10% qd gIIT @qi
arm }17Tatfb, afh®aq®qqT lo Mg nrR} I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

b#hiWRqNF &jt§qTVlb &iata, HTfim§bTT 'vd®$tqNT'(Duty Demanded)-
a. (SecHon)8SrrDbT6TMtaITfiT;
g- fhaqge+tazhf+e#trIRi;
w #iae&Ret+nif$f+n6&a®blrlf%

Q qFqduvr'dfqua$tv8q§aqdqn#tqgn+,wft©a®mwq +faqqgndqn®TITHi
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.IO' Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rujes.

su 31Ttn&;lfiGiftaylfB+ quI bjqH qT'iT@ Gr'rqr Bmw wgfBqTfBa§:lat=fhfhqqqqwb 10%

TT,nq w 3hq§T+qawgfBqTfhdaqws+10% ETnq qr dt aT Viva el

In view of above, an appeal against this order shall lie before the TJ

10% of the duty demanded where duty or duty and penalty are in di
penalty alone is in dispute

tyment of
where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Brijeshkumar

Manikkumar Singha, I02, Safal Prelude, Off. Corporate Road, Near

Prahladnagar Garden, Ahmedabad (hereinafter referred to as “the

Appellant”) against Order-in-Original No. WS07/O&A/OIO-262/ AC-

KSZ/2022-23 dated 10.02.2023 (hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central

GST, Division-VII, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. BTQPS7470CSDOOI. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the Appellant had declared less gross

value in their Service Tax Returns (ST-3) for the F.Y. 2015-16 as

compared to the gross value declared by them in their Income Tax

Return (ITR) /TDS Returns. Accordingly, it appeared that the

Appellant had mis-declared the gross value of sales of service in the

service tax retUrns and short paid /not paid the applicable service

tax, The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the

Appellant neither submitted any required details/documents

explaining the reason for the difference raised between gross value

declared in ST-3 Returns and Income Tax Return (ITII)/TDS nor

responded to the letter in any manner.

2.1. Subsequently, the appellant were issued Show Cause Notice

wherein it was proposed to:

a) Demand and recover an amount of Rs. 90,404/- for F.Y. 2015-

16 under proviso to Sub Section (1) of Section 73 of the Finance Act,

1994 along with interest under section 75 of the Finance Act 1994

(hereinafter referred to as ’the'Act') .
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b) Impose perialty under the provisions of Section 77 (1), 77(2)

and 78 of the Act.

3 . The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax amounting to Rs. 90,404/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2015- 16.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(2) of the Act for failure to assess the tax due on the services

provided and furnish a return in the format of St-3 return

within the prescribed time.

C) Penalty amounting to Rs. 90,404/- was imposed under
section 78 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Demand order is bad in law since it has been issued against

natural justice as the Appellant could not utilized the

opportunity of being heard as the Show Cause Notice and

Personal Hearing Notices have never been delivered to the

Appellant .

> Reliance is placed on the judgment of the Honl)le Supreme

Court in the case of Umanat:h Pandeyv. State of UP [2009] 12

SCC 40-43 "

> Further Reliance is placed on the Judgment of FIona)Ie Madras

High Court in Rama(ias V. Joint Commissioner of C. Ex.,

Puducherry, wherein it was held that, the very purpose of the

SCN issued is to enable the recipien

gET}
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to the proposals made and the concerned authority is required

to address such objections raised. This is the basis of the

fundamental principles of natural justice.

> The Appellant are in possession of all the documentary

evidences, upon referring which there remains no ground to

claim that there is any difference in value of Turnover/service

provided as per income tax return vis-a-vis as per ST-3.

> The demand order has been issue by wrongly invoking

extended period under section 73 of the Act. Since the present

case has already been barred y the -period of limitation of

section 73(1) of the Act. The subsequent SCN and demand

order is vougue and void-ab-initio.

> Demand order has been issued without considering the

provision of Section 72 of the Act. As per section 72(b) the

Central Excise Officer is required to take into account all the

relevant material which is available before issuing the

assessment order. However in the present case the department

has over looked this provision and has not considered the ST-3

filed for F. Y. 2015-16 which is readily available on the portal
and also the details of Income tax return which is received

from the CBDT.

> Since there is no delay in payment of service tax there does not

arise the question to invoke the section 75 of the Act.

> As there is no demand there is no need to pay penalty under

section 77(2) of the Act.

> The Id. department has erred in law and fact of the case and

has invoked section 78 to levy the penalty for suppressing the

value of taxable service. The differential income raised from

the difference of value declared in ST-3 Return filled by the

Appellant and value received from the information from
B11; •p n g n ••r + 1 ::H!: b & \

t = & q \)
; b : :
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5. Personal hearing in the case was held on 19.10.2023. Sh.

Ronak Jain, C. A., appeared on behalf of the appellant for personal

hearing and reiterated the contents of the written submission and

further requested to allow the appeal.

6. The Appellant have submitted documents viz. copy of invoices

related to export of service for the amount of Rs. 6,23,476/- . The

details of the invoices and income received are as under:

Sr.
No.
1.

2.

3.

4.

5.

6.

7.

8.

9.

10

.11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Income Tax department is only related to Export of service

which is exempted income.

Invoice No. and date

AWAY/EXP/001 & 1.04.2015

AWAY/EXP/002 & 12.04.2015

AWAY/EXP/003 & 30.04.2015

AWAY/EXP/004 & 13.05.2015

AWAY/EXP/005 & 16.06.2015

AWAY/EXP/006 & 19.06.2015

AWAY/EXP/007 & 16.07.2015

AWAY/EXP/008 & 21.07.2015

AWAY/EXP/009 & 07.08.2015

AWAY/EXP/010 & 10.08.2015

AWAY/EXP/011 & 11.09.2015

AWAY/EXP/012& 09.10.20 15

AWAY/EXP/013 & 16.10.2015

AWAY/EXP/014 & 26.10.20 15

AWAY/EXP/015 & 09.11.20 15

AWAY/EXP/016 & 23.11.2015

AWAY/EXP/017 & 13.12.2015

AWAY/EXP/018 & 21.12.2015

AWAY/EXP/019 & 11.01.2016

AWAY/EXP/020 & 25.01.2016

AWAY/EXP/021 & 19.02.2016

AWAY/EXP/022 & 29.02.2016

AWAY/EXP/023 & 20.03.2016

AWAY/EXP/023 & 24.03.2016

Total (24 Invoices)

Invoice in $ 1 Amount in Rs.

1 ,940

525

255

350

170

20

170

70

410

170

370

315

300

a2
310

1712

310

480

225

66

225

435

140

220

1,20,690

32,500.00

16, 175.29

22,259.53

10,949.76
1240.00

10844.32

4380.87

27456.51

1 1 107.82

24449.84

20.429.50

19630.00

8

20430.33

112828.00

20.430.16

31654.03

15.170.17

4493.76

15773.72

29 197.29

9108.30

15556.59

i9239476 ,OO
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7. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the Appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F. Y. 2015-16.

8. Before taking up the issue on merits, I will first decide the

Application filed seeking condonation of delay. As per Section 85 of

the Act an appeal should be should be filed within a period of 2

months from the date of receipt of the decision or order passed by

the adjudicating authority. Under the proviso appended to sub-

section (3A) of Section 85 of the Act, the Commissioner (Appeals) is

empowered to condone the delay or to allow the filing of an appeal

within a further period of one month thereafter if, he is satisfied that

the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of

delay as genuine, I condone the delay of :15 days and take up the

appeal on the merit.

9. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from Income

Tax department. It is stated in the SCN that the nature of the

activities carried out by the Appellant as a service provider appears

to be covered under the definition of service;. appears to be not

covered under the Negative List of services as per Section 66D of the

Act and also declared services given in 66E of the Act, as amended;

appears to be not exempted under mega exemption Notification No.

25/2012-ST dated 20.06.2012 as amended. However, nowhere in

the SCN it is specified as to what service is provided by the

appellant, which is liable to service tax under the Act. No cogent

reason or justification is forthcoming for raising the demand against

g : : r:: y r }} ; P :FPq\I\ t

;\:'+
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the appellant. It is also not specified as to under which category of

service, the non payment of service tax is alleged against the

appellant. The demand of service tax has been raised merely on the
basis of the data received from the Income Tax. However, the data

received from the Income Tax department cannot form the sole

ground for raising of demand of service tax.

9.1 1 and it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be issued

indiscriminately based on the difference between the ITR-TDS taxable
ualue and the taxable vaLue in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue

show cause notices based on the difference in ITR-TDS data and seruiee

tax returns only aBer proper verijnMn of facts, may be followed

c£tigently. Pr. Chief Commissioner/ Chief Commissioner(s) may devise a

suitable mechanism to monitor and prevent issue of irl(iiscriwanate show
cause notices. Needless to rrterLtiort that in all such cases where the

notices have aLready been issued, adjudicating authorities are expected to

pass a judicious order ajter proper appreciation of facts and submission

of the noticee."

9.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tui department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

10. Coming to the merit of the case I :find that the main

contention of the Appellant are that whether the Appellant are liable

to pay service tax on income declared by the Appellant in ITR data

provided by Income Tax Department, in context of which the

Appellant have held that the present demand on Income of Rs.

6,23,476/- pertains to Export of Service which is exempted under
RUle 6A of the Service Tax RUle9 1994. FOr clarification extract of

Rule 6A is reproduced as under:
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RULE 6A. (1) The provision of any semi ice prov itied or agreed to be

provided shall be treated as export of seruice when, -

(a) the provider of service is located in the taxable territory ,

(b) the recipient of service is located outside India,

(c) the sen>ice is not a sen;ice specifteci in the section 66D of the Act,

(d) the place of provision of the seru£ce is outside India,

(e) the payment for such sen> ice has been received by the provider

of Service in convertible foreign exchange, and

(f) the protR(let of sen>ice arId recipient of service are not merely

estabtisttments of a distinct person in accordance with item (b) of

21 Explanation 31 of clause (44) of section 65B of the Act

(2) Where any service is exported, the Central Government may, by

no©tcaaon, grant rebate of senAce tax or duty paid on input

sen;ices or inputs, as the case may be, used in providing such

service and the rebate shall be allowed subject to such safeguards,

conchtions anti hmatations, as may be specifIed, by the Central

Government, by notijtcation.]

11 . Reading the aforesaid provision and documents viz. all export

invoices, bank statement illustrating the amount received from

export of service provided by the Appellant, it is very much clear

that the service value for the amount of Rs. 6,23,476/- is exempted

in terms of service being export of service in view of Rule 6A of the

Service Tax Rule, 1994. On verification of documents submitted by

the Appellant and demand raised vide the Order-in-Original by the

adjudication authority, I find the amount shown in Income Tax

Return for F.Y, 2015-16 over which demand of service tax of Rs.

90,404/- was raised is nothing but income collected by rendering

export of service. The details of amount over which service tax

liability was calculated by the adjudicating authority is shown in
table as under:

Particulars

Sale of Service (ITR)

Total Grossm;mr mmr

Amount (in Rs.)

Rs. 28,22, 1 16

Rs. 21,98,640
ed

=/
'1+
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Total Value as per 26AS from

Higher value (Value difference in ITR and
STR) or Value difference in TDS & STR

De TH(W.W

Rs. 6,23,476

Rs. 90,404

12. 1 have perused copy of invoices related to export of service

submitted by the Appellant in support of the evidence that the

differential income reached by the adjudicating authority is only the

income which is received only from the export of service provided by

the Appellant. Looking to the evi(iencds in support of their

submission provided by the Appellant I find that the Appellant,

which are located in taxable territory are providing service to the

recipient of service located outside India and for the service

rendered by the Appellant they were collecting payment in
convertible foreign exchange. Thus I am of the considered view that

the said amount of Rs. 6,23,476/- in F.Y. 2015-16 is only the

consideration received on account of export of service rendered by

the Appellant and demand accordingly is legally wrong and not
sustainable. Since the demand of service tax is not sustainable on

merits, there does not arise any question of interest or penalty in
the matter.

13. Accordingly, in view of my foregoing discussions and Ending, I

set aside the impugned order passed by the adjudicating authority

for being not legal and proper and allow the appeal filed by the

Appellant .

14. „a,,,f,.T,rqt ab©rRqaq3q8ma##€Rqqm{1

The appeal filed by the appellant stands disposed of in above
terms .

HTIV (aW
D a_i • n C:+:
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Attest

&
wgft km (wBm)

a. M. VT.a,

By RPAD L SPEED POST
To,
M/s. Brijeshkumar Manikkumar Singha,
102, Safal Prelude,
Off. CorDorate Road

Appellant

Near Prahladnagar Garden,
Ahmedabad.

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad South

Respondent

Copy to :-

1

2
3.

4.

g.
6

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, COST, Ahmedabad South
The Assistant Commissioner, CGST, Division VII, Ahmedabad
South
The Assistant Commissioner (HQ System), CGST, Ahmedabad
4outh (for uploading the OIA)
Guard File
PA file
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